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AMERICAN ADMINISTRATIVE TRIBUNALS 

THE safeguards of civil liberty find expression in few prin- 
ciples of greater importance than that embodied in the 
maxim that every man is entitled to his day in court. 
And the almost universal belief is that the rule is without 
exception. A day in court in which there shall be adjudication 
of the very right of the matter — this alone satisfies the general 
conception. A judicial determination upon some mere matter 
of regularity of procedure does not afford such satisfaction. It 
can not be long, however, before it will be recognized that this 
idea, so generally entertained, is false. For in the United States 
we have a body of administrative tribunals, not courts, whose 
decisions are in many instances as final as those of the regular 
judicial establishments. They limit liberty and control prop- 
erty ; and in the matters in which their decisions are final, the 
day in court becomes a day in the presence of administrative 
authorities only. And numerous as are our courts, the body of 
our administrative tribunals is perhaps larger. Under a strict 
definition they may be numbered by the scores, under a more 
liberal definition by the hundreds. Though they are not digni- 
fied by the formal recognition which has been accorded to the 
administrative tribunals of France, Germany and Austria, their 
power is in some matters even more substantial. 

The failure to give adequate attention to the institutions of 
American administrative law, and particularly to the adminis- 
trative tribunals, has resulted more unfortunately than is realized. 
Some of the most trying questions that have arisen of recent 
years in state and national politics and public law have remained 
unanswered or have been answered only partially because of the 
uncertainty in which our administrative law is involved. And 
the question which now occupies public attention in the United 
States, that of railroad rate regulation and the interstate com- 
merce commission, has vexed the minds of Congressmen as it 
would not have vexed them if the limits of the administrative 
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function had been carefully ascertained. 1 An answer has been 
given to that question. But will it prove satisfactory and ade- 
quate? Hardly a plan was proposed as to the constitutionality 
or economic adequacy of which there was not profound sceptic- 
ism. This scepticism would have been much diminished if the 
administrative aspects of the problem had received due attention ; 
certainly it was justified so long as they were almost entirely 
neglected. And even though both the constitutional and econ- 
omic questions be answered successfully, the solution will 
not be adequate until certain of those great questions of ad- 
ministrative law which lie below the surface are answered. 

This condition is characteristic of the times. More and more 
it is coming to be seen that it is from the solution of the admin- 
istrative problems before us that we are to receive the greatest 
practical benefit. Writers on the economics of taxation, while 
they would not recognize that all has been done that can be 
done in fixing the principles of justice in taxation or determin- 
ing the effect of various taxes on labor and capital, would, with 
few exceptions perhaps, admit gladly that the time is at hand 
for testing certain of their accepted principles, or, in other 
words, that the questions of administration are the important 
practical questions of the day. Let the laws of railroad taxa- 
tion in the United States during the last fifteen years be read 
one by one, every provision being scanned. 2 He who but runs 
through them will have read an indelible lesson of the need of 
administrative betterment. Let the operation of these laws be 
examined in detail, especially from the standpoint of the valua- 
tion of the property, and he will be left blankly wondering that 
so little has been done in places where there is so much to do. 3 
The administration of the laws of railroad valuation in the 
United States at the present day is often farcical in the extreme. 

President Roosevelt in his message of December, 1905, 
recommended that the power to fix a maximum rate for rail- 

1 Cf. Hearings on Railroad Rates, by the Senate Committee on Interstate Com- 
merce (1905), pp. 853, 854. 

* Cf. the Interstate Commerce Commission Report on Railways in the United States 
in 1902, part v. 

3 See Census Bulletin no. 21. 
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road carriage be placed in the hands of a body which should 
be " unequivocally administrative." This emphatic declaration 
endorses the importance of the administrative problem. Yet 
when may a body be said to be unequivocally administrative? 
As long as the present decisions stand, 1 it will be insisted that 
there is equivocation, however unintentional, in any proposal to 
invest an administrative body with the "legislative" power to 
make a rate. In the present condition of American public law 
the making of a perfect distinction between legislative, adminis- 
trative and judicial powers is a matter of great difficulty. It is 
not to be wondered at that the powers of the interstate com- 
merce commission — to take but a single instance — have been 
variously described as legislative, administrative, judicial, quasi- 
legislative, ^^/-administrative and qtiasi-']udicia\. Precision is 
unattainable until the courts have expressed themselves in much 
greater detail than they have done. The dearth of decisions 
upon this subject by the United States supreme court is aston- 
ishing. It appears that not until the year 1893 did this court 
express itself upon the fundamental question of the power of 
Congress to delegate its legislative powers to the president. 2 
The assertion then made — that Congress cannot delegate legis- 
lative power — was without reservation, but it has come very late 
in our history. And after all, inasmuch as it opens a wide and 
uncertain field for the exercise of the power of executive regula- 
tion, it affords but a small contribution toward the precise 
delimitation of the legislative, the executive and the adminis- 
trative spheres, and the determination of the cases in which 
these spheres may overlap. In France during the last dozen 
years there appears to have been an ever-mounting tide of dis- 
cussion regarding the separation of powers and of functions. 3 

'See Social Circle case, 162 U. S. 184; Cincinnati Freight Bureau case, 167 U. S. 
479. For the commission's conclusion as to the effect of these decisions see 7 I. C. 
C. Rep. 286; for summary of the law, Judson on Interstate Commerce, sec. 123. 
But see W. C. Noyes, American Railroad Rates, pp. 206, 207. 

2 Field v. Clark, 143 U. S. 649. And see Fairlie, National Administration of the 
United States, p. 25. 

3 See E. Artur, De la separation des pouvoirs et de la separation des fonctions de 
juger et d'administrer (Paris, 1905), and Rene Jacquelin, Les principes dominants du 
contentieux (Paris, 1899). The latter book is divided into two parts, the first treat- 



6 I2 POLITICAL SCIENCE QUARTERLY [Vol.. XXI 

It is much more than the great theory which Montesquieu made 
of it in the eighteenth century. As our own present experience 
attests, it involves practical problems of surpassing difficulty. 

The administrative tribunals. — The administrative authorities 
in the United States which have powers of adjudication, or of 
discretionary determination, have usually been termed tribunals 
rather than courts. This term has been employed by the presi- 
dent, the circuit court of appeals, officers of the department of 
justice and writers on administrative law here and abroad. But 
the American administrative tribunal, because of the rank growth 
of the law on which it depends, is generally a thing of indefinite 
outlines. In a broad — and, it must be confessed, loose — sense 
the term " tribunal " may be, and has been, applied to all ad- 
ministrative officers exercising discretionary powers. If we use 
the term in this sense, then the administrative tribunals in the 
state and national governments are manifold in number and type. 
But there is a narrower usage — yet still an indefinite usage — 
which applies it only to administrative authorities which either 
in their procedure, their constitution or their powers, or in one or 
more of these matters, closely resemble courts of general juris- 
diction. 1 It is rather with the latter class that we are here con- 
cerned, for while the former is well known, in connection with 
the law of public officers, the latter has scarcely a niche in our 
accepted legal classification. 

The administrative tribunals of the states and of the nation 
are even more distinct, each from the other, than are the state 

ing of separation of powers, the second of separation of functions. The discussion of 
this question is not confined to special works. In many general treatises on adminis- 
trative law it plays a prominent part. 

1 In the present state of the administrative law of the United States it can hardly be 
of advantage in so brief an article to make more precise distinctions. But if the law 
were scientifically developed it might be helpful to distinguish two classes of tri- 
bunals, upon somewhat the same basis as that upon which the Germans distinguish 
between the authorities entertaining the VerwaUun%sbeschwerde and those entertaining 
the Verwaltun%skla%e. There might prove to be much of practical value in this. It 
would assist in the distinction and analysis of the ordinary administrative control and 
of administrative litigation. See Hue de Grais, Handbuch der Verfassung und Ver- 
waltung, pp. 73-75; O. von Sarwey, Allgemeines Verwaltungsrecht, pp. 152, 153, 
in Marquardsen; and the article on " Verwaltung " in Meyer's Konversations- 
Lexikon . 
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and national judicial courts. They form two separate systems. 
Though the federal judges have displayed a tactful policy of 
non-interference, the national courts may in some cases control 
the state courts, directly or indirectly. But the national ad- 
ministration seldom or never interferes with the state adminis- 
tration by administrative as distinguished from judicial process. 
Their remoteness is even more emphasized by their diverse 
characters and by the difference in the matters with which they 
have to deal. 

The state boards, bureaus or offices which have the power of 
adjudication or discretionary determination, and which are 
assimilated in their procedure, constitution or powers to the 
judicial courts, are of many kinds. They range from dairy com- 
missions up to boards of health and superintendents and boards 
of education ; and of recent years they are to be found in almost 
every branch of commonwealth administration. One of the 
most remarkable tendencies in commonwealth administration at 
the present time is the rapid multiplication of such authorities. 
In 1903 alone, about 140 new permanent state boards and offices 
were created, as well as some 75 temporary commissions and 39 
special investigating committees. 1 Of course many of these 
organs of government are not tribunals even in the loose sense 
in which the term is here employed, but are more properly 
merely administrative authorities. 

The administrative tribunals of the national government are 
more highly developed than those of the states, one of them 
being so like a court in its organization and procedure as to have 
received that designation. The more conspicuous among them 
are the boards of general appraisers, the comptroller of the 
treasury, the interstate commerce commission, the court of 
claims, the commissioner of internal revenue and the secretary 
of the interior. There are in addition many minor and in- 
ferior tribunals. Their number is accounted for not so much 
by the variety of subjects which fall under the national 
administration as by the hierarchical organization of that ad- 
ministration. This has resulted in a system of appellate juris- 

1 New York State Library Bulletin, Review of Legislation for 1903. 
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diction which is seldom found in the states. Among these 
minor tribunals are the commissioner of pensions, the board of 
pension appeals, the patent office's board of examiners-in-chief, 
the register and receiver of the general land-office. 

French writers on administrative law, such as M. Laferriere, 1 
whose attitude is adopted by M. Jacquelin, refuse to consider 
our federal court of claims as in any sense an administrative 
court, because, " like all the federal courts," it is subject to the 
control of the supreme court. It is, says Laferriere, a judicial 
tribunal, deciding administrative causes. These two writers 
seem to take the position that if the court of claims cannot be 
considered an administrative tribunal, much less can any other 
board or office that is found in the United States. For this 
reason, perhaps, they do not examine the other tribunals in any 
detail. And seemingly they fail in due appreciation of the fact 
that many acts of our administrative tribunals may not be re- 
viewed by the courts. 2 The courts may entertain jurisdiction to 
ascertain whether these tribunals are competent to act in the 
particular case, but this is far different from actual control. 

It is also to be noted that the interstate commerce commis- 
sion has generally received little or no consideration in the 
scanty literature of American administrative law. The reason 
for this is not clear, but the most plausible explanation seems 
to be found in the fact that the commission, except in so far as 
it may be deemed an arm of the criminal courts, does not have 
to do with the relations between the government and natural or 
artificial persons but rather with the relations between such per- 
sons themselves. From this point of view it is like the ordinary 
civil courts. 3 In the judgment of the present writer the inter- 

1 Laferriere, Traite de la juridiction administrative (1896), pp. 120, 121. 

2 How strong the statement of the American situation with respect to this matter 
may be made will be suggested by an extract from a recent book on American ad- 
ministrative law: "Within the scope of its jurisdiction the adjudication of the admin- 
istration is final unless there be a provision to the contrary." Wyman, Administra- 
tive Law, sec. 115. But it is evident from other passages in this book that the author 
would qualify this statement somewhat. It is too general. 

3 But it is of course true that the commission may undertake a general or special 
investigation on its own motion, for the purpose of securing the enforcement of the 
law. In this it represents and acts for the government directly. 
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state commerce commission is sufficiently peculiar to be placed 
in a category by itself ; but it should not be excluded from the 
list of administrative tribunals, in any broad consideration of 
this subject, especially as its activity seems likely to develop 
important principles of administrative law. 1 It should finally 
be noted that, to make the consideration of the subject com- 
plete, the activity of the ordinary courts in their employment 
of the injunction and other extraordinary legal remedies would 
have to be considered, but this topic is beyond the limits of the 
present article. 

Powers and Organisation. — It is in the powers and organiza- 
tion of the administrative tribunals that their chief interest lies. 
What are the extent and limits of their powers of " administra- 
tive adjudication?" The decisions of the state courts and of 
the United States supreme court indicate that the United States 
constitution and the constitutions of the states do not bar the 
grant to administrative authorities of the power to make a final 
determination after a hearing. 2 Even when the determination 
seriously affects property rights, its finality has in many cases 
been upheld, though of course the administrative authority, like 
a court, must be careful to keep within its jurisdiction. Thus 
some of the state courts have admitted the finality of the deter- 
minations of boards of health in respect to nuisances. It is 
true that certain of these cases preserve a judicial review of such 
determinations through the writ of certiorari; but the review 
does not extend over the findings of fact but is limited to the 
jurisdiction of the board and the regularity of its proceedings. 3 
The law of some states affords even less protection from arbitrary 
action in this matter than the French law, though a bill of 
rights is unknown to the French constitution. 4 The United 
States supreme court has held that the finding by administrative 
officers of the amount of a tax to be paid (the tax being a 

1 The commission believes itself to be distinctly an administrative body. Thus it 
says : '• The commission is not a court of equity but an administrative body charged 
with the enforcement of a particular statute." 8 I. C. C. Rep. 443 at 452. 

2 Goodnow, Principles of the Administrative Law of the United States, p. 339. 

3 Ibid., pp. 337, 338, and cases cited. Cf. Freund, Police Power, sec. 123. 

4 Cf. Berthelemy, Traite elementaire de droit administratis pp. 356-359. 
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license tax) was final, even though the complainant had no 
opportunity to be heard before the assessment of the tax. 1 
The same court has held that the determination of an adminis- 
trative authority is final as regards the admission into this 
country of Chinese who claim that they are American citizens. s 
An administrative tribunal may thus in effect deprive a man of 
his citizenship. And these findings will not be reviewed by the 
courts — at least in the absence of complaint of abuse of discre- 
tion — even on the writ of habeas corpus. The conclusion from 
this must be either that an administrative tribunal will protect 
the liberties of the individual as scrupulously as a judicial court, 
or that the citizen has been deprived of one of his greatest 
historic rights. 3 Perhaps the former is the true conclusion. In 
any event, these decisions indicate the great power that may be 
granted to the administration. 

The determination of the board of general appraisers upon a 
question of valuation is final, and it is stated that only upon 
allegation of fraud will a rehearing be granted. 4 The decisions 
of state educational authorities are often not subject to review 
by the courts. The authority of the New York commissioner 
of education in the decision of appeals from lower school au- 
thorities is final. The code of Iowa provides that the decision 

1 McMillen v. Anderson, 95 U. S. 37, and Cary v. Curtis, 3 Howard, 236, cited in 
Goodnow, op. cit. p. 336. 

* United States v. Ju Toy, 198 U. S. 253. 

3 Mr. Justice Brown, with whom Mr. Justice reckham concurred, said in dissenting: 
" It has been seen that under these rules [concerning immigration] it is the duty of 
the immigration officer to prevent communication with the Chinese seeking to land 
by any one except his own officers. lie is to conduct a private examination with only 
the witnesses present whom he may designate. ... If this be not a star chamber 
proceeding of the most stringent sort, what more is necessary to make it one? I do 
not see how any one can read these rules and hold that they constitute due process of 
law for the arrest and deportation of a citizen of the United States. . . Such a de- 
cision is to my mind appalling. By all the authorities the banishment of a citizen is 
punishment, and punishment of the severest kind. . . . This petitioner has been 
guilty of no crime, and so judicially determined. Yet in defiance of this adjudication 
of innocence, with only examination before a ministerial officer, he is compelled to 
suffer punishment as a criminal and is denied the protection of either a grand or 
petty jury." Ibid., pp. 268, 269, 273. 

4 Fairlie, op. cit. pp. 102-104, and cases cited. 
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of the state superintendent of public instruction on appeal shall 
be final, and the supreme court of the state has refused to inter- 
fere with such decision when the superintendent has acted 
within his jurisdiction. 1 It is curious to note that in an early 
case this court described this function of the superintendent as 
"ministerial." Later it called it "judicial;" then " guasi-yad\- 
cial." The terms " administrative," " ^«#.«'-administrative," 
" discretionary," etc., have been applied elsewhere. Such are 
the mutations of the judicial mind. And how well they illus- 
trate the pains with which anything like a scientific nomencla- 
ture for the administrative law is born ! The existing nomen- 
clature has all the defects of a fortuitous development. 

Not only may the jurisdiction of the administrative tribunal 
be final ; in some cases it is also exclusive. In others it is con- 
current or alternative with that of the courts. 2 Some decisions 
by these tribunals are binding upon the administration, but are 
subject to review and modification by the courts. And if the 
authority in some cases is of great importance, in others it is 
shadowy. The interstate commerce commission was at first 
believed to have very material powers, but to-day it is charac- 
terized as merely " an investigating and prosecuting administra- 
tive body, whose findings are given a prima facie force in 
judicial proceedings." 3 Justice Jackson in the Kentucky and 
Indiana Bridge case, the first important decision under the act 
to regulate commerce, described the commission as the referee 

1 Section 629 of the code of 1899 of North Dakota provides that the state superin- 
tendent "shall decide all appeals from the decision of the county superintendents"; 
it gives him power to prescribe and cause to be enforced rules of practice and regula- 
tions pertaining to appeals, and requires him to keep a record of all his official acts. 
Webster mentions twenty-eight states in which the appellate jurisdiction has been ex- 
pressly conferred upon central educational authorities, and says: "This appellate 
jurisdiction of the state superintendent is one of the really strong tendencies toward 
centralization which the latter half of the century has developed." See W. C. Web- 
ster, Recent Centralizing Tendencies in State Educational Administration (1897), pp. 
73, 77. In some states even the county superintendent has an extensive final juris- 
diction. See W. A. Rawles, Centralizing Tendencies in the Administration of In- 
diana, pp. 119, 120. 

* Wyman, op. cit., sees. 113, 114. 

'Judson, op. cit., sec. 48. 
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of each and every circuit court of the United States. 1 It may 
also institute proceedings in the courts, " and thus be a prose- 
cutor in the same cases wherein it has acted as judge." 2 

The incidental powers of the administrative tribunals vary 
quite as widely as their determinative authority. The power to 
subpoena witnesses and in effect compel them to testify is pos- 
sessed by some tribunals and is totally denied to others. It is 
of course true that in those instances where this power is pos- 
sessed, the actual punishment for contempt — with rare excep- 
tions, if any — will be imposed by a court. In some cases the 
administrative tribunal is so constituted and its powers are of 
such a nature as to admit of self-execution of its orders. A 
board of health may thus not only order a quarantine but, in 
the exercise of its police power, it may enforce it. The judg- 
ments of the federal court of claims are of themselves mandatory 
upon the secretary of the treasury. But for the actual enforce- 
ment of its orders the administrative tribunal must very gener- 
ally depend upon the assistance of a court. 3 The scope of the 
order which may be issued by the administrative authority is 
determined by common law or statute, as indeed is the extent 
of its powers generally. Thus the definition of nuisances and 
the scope of an order of abatement are largely matters of com- 
mon law. The statute may give an administrative tribunal 
power to issue an order so general in scope as in effect to 
amount to legislation. In the American Warehousemen's Asso- 
ciation case the interstate commerce commission, in reliance 
upon the statute and a decision of the supreme court, while 
expressly negativing its intention " to make any order in this 
case as such," issued a general order requiring carriers to state 
in their tariffs what free storage was granted and the terms and 

1 Ky. and Ind. Bridge Co. v. Louisville and N. R. Co., 37 Fed. Rep. 567; 
Judson, op. cit., sees. 277, 278. 

2 Judson, op. cit., sec. 278. 

3 Thus it is said that the only means by which the state superintendent of public 
instruction in Indiana can enforce his decisions and orders is the writ of mandamus. 
Rawles, op. cit. p. 124. Contrast the power of the New York state superintendent 
to enforce his decisions against any school officer by exercising his power of removal 
or by withholding the district's share of the state grant. Fairlie, Centralization of Ad- 
ministration in New York State, p. 44. 
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conditions under which it was granted. Instructed by the 
abuses in the particular instances the commission thus made a 
regulation to meet the general situation. 1 

It is apparent from the preceding discussion that even the 
property and liberty of the individual are in some measure sub- 
ject to administrative tribunals, and that the review of the action 
of these bodies by the courts is frequently no more than a re- 
view for regularity. But on these points the courts are sensitive. 
Liberty and property are their special wards, just as the private 
law is their peculiar demesne. This explains the contention of 
some lawyers that power to make a rate could not be given to 
the interstate commerce commission because the exercise of 
such a power would amount to a taking of property, and the 
milder contention that the courts must be allowed to step in 
whenever they deem the rate confiscatory. One of the most 
tangible expressions of this jealous devotion to the authority of 
the courts in the United States is found in the extent to which 
contracts are kept under judicial control. Even when the power 
of the administrative tribunal is plenary with respect to other 
matters, it may be denied any shred of authority over contracts. 
On the other hand in those countries, notably France, where 
the administration is more scientifically organized, there is a 
division of authority. In France the administration may act in 
three different capacities in making contracts : first, in connec- 
tion with its functions as superintendent of the private domain ; 
second, in connection with its administration of public services ; 
and third, in connection with its action as puissance publique, 
for example in connection with its concessions of certain fran- 
chises or privileges. In the last case the contract is said to be 
administrative in its nature, and the administrative tribunals 
therefore almost necessarily have jurisdiction over it. In the 
first and second cases the contract is administrative only when 
the law declares it to be so ; hence in these cases the ordinary 
courts have sole jurisdiction, subject to exceptions, the excep- 
tions being more frequent in the first case than in the second. 2 

1 American Warehousemen's Association v. Illinois Central R. R. Co. et al, 7 I. C. 
C. Rep. 556, at 591 and 592. 

2 Laferriere, op. cit., vol. i., pp. 587, 588. See also, Simonet, Traite elementaire 
de droit public, p. 112. 
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Many of the American administrative tribunals indeed have 
jurisdiction in respect to contracts, but it is a ragged, uncertain, 
and in some cases almost accidental jurisdiction. The compara- 
tive precision of the French law is absolutely wanting. This is 
not to say that the French law is without defects. Certain of 
the complexities which have resulted from the separation of its 
administrative and judicial courts have at least the factitious 
character and the superficial absurdity of some of the fictions of 
our common law. 

Administrative procedure . — The administrative tribunals of the 
United States differ as much in their processes as in their 
powers. In some of them the procedure has much of the 
formalism of the regular courts. In general, while they have 
their own peculiar make of red tape, they are impatient of the 
punctilious give-and-take of plea, demurrer, replication, motion 
and amendment. 1 They aim at expedition and economy. 
They are primarily executive agents and as such prone to take 
the substance and let the shadow go. The very spirit of ad- 
ministration is the accomplishment of things. This may and no 
doubt does at times result in the sacrifice of rights. But safe- 
guards are established. For example, in the case of pension 
claims, after the preliminary adjudication of fact and law there 
may be a reference to the commissioner of pensions, and then 
an appeal to the secretary of the interior which is in effect de- 
cided by a special board of pension appeals. Safeguards in the 
way of administrative appeal in cases of interference in appli- 
cations for a patent and in cases of protest before the land office 
are even more detailed and conservative of rights. Still the 
administrative tribunals incline toward the laxer rules of ex parte 
proceedings. These tribunals are often as well satisfied by 
written as by oral testimony. The rules of evidence are little 
known to them and even less employed. The court of 
claims acts without a jury, the court itself being judge of both 
the law and the facts. Indeed it may be said that the jury 

1 " Things are done in administrative adjudication which could never be done in 
judicial process. Principles are violated in administrative process which are funda- 
mental in the courts. Often the whole solemn procedure is upset so that there may 
be prompt administration." Wyman, op. cit., sec. 119. 
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system is foreign to the administrative tribunals. Parties whose 
names do not appear on the record are often allowed to inter- 
vene with little or no formality. 1 The interstate commerce 
commission, in its more important investigations, frequently 
extends a general invitation to all interested to appear and testify 
before it. 2 In numerous cases it has allowed the attorneys of 
special interests to displace its own attorneys, and this has gener- 
ally been much to the advantage of the inquiry.s Examination 
of the testimony in some of the commission's inquiries reveals 
that at times " a voice " has asked a question and " a voice " has 
made reply. 4 The evidence given by such mediums in the com- 
mission's seances appears as a part of the printed record and no 
motion for its exclusion seems to have been made. 

Some further light is thrown upon the methods of adminis- 
trative tribunals by an examination of their respect for their 
own previous decisions. The influence of that sovereign prin- 
ciple of the common law which bids the court to follow pre- 
cedents prevails even here. It could not well be otherwise in a 
country whose jurisprudence is Anglo-Saxon. Thus the school 
tribunals in the states frequently publish extensive reports or 
copious digests of their decisions for the guidance of their suc- 
cessors. The decisions of the court of claims, of the treasury, 
of the comptroller of the treasury, of the interstate commerce 
commission and of other administrative authorities are published. 
The comptroller of the treasury has held that a decision of a 
comptroller should not be reversed by a successor upon the pre- 
sentation of a case involving the same state of facts unless there 
was a manifest error in the interpretation of the law. 5 Many 
other illustrations of this attitude might be given. The inter- 
state commerce commission has manifested a keen sense of the 

1 See i I. C. C. Rep. 144, at 146; 2 I. C. C. Rep. 122. 

2 See printed testimony in the Grain and Grain Products case, p. 183. 

3 Hid., p. 182; printed testimony in re Transportation of Freight by Common 
Carriers in Cars not Owned by said Common Carriers, p. 5; Printed testimony in re 
Alleged Unlawful Rates and Practices in the Transportation of Coal and Mine Sup- 
plies by the Atchison, Topeka & Santa F6 Railway Company, p. 6. 

4 Ibid., pp. 125, 127. 

"Decisions of the Comptroller of the Treasury, vol. iv, p. 153. 
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importance of continuity in its interpretation of the law. But 
after all, the application of the rule which dictates adherence to 
established principles is quite different from its application in 
the courts of law. Administrative tribunals are not careful to 
make due distinctions between the dicta and the rulings in 
preceding cases. Often their findings are based so distinctly 
upon the special facts of the single case that precedent can 
hardly be said to exist. An instructive and amusing illustra- 
tion of an attempt to reconcile a decision with alleged pre- 
cedents is found in a case decided by the interstate commerce 
commission. In maintaining that the shipper of petroleum in 
barrels should not be charged for the weight of the barrel, 
since the shipper in tanks was not charged for the weight of 
the tank, the commission stoutly protested that it was following 
its precedents. The contrary had been contended with much 
vigor by those who opposed this ruling. And on the face of 
the cases it fully appears that the commission's language, al- 
though it was not as clear as it might have been, gave much 
warrant for this contrary assumption. The commission, after 
having asserted at many pages' length that its decisions were 
consistent and that it had followed its own precedents, wound 
up with the assertion that it was an administrative body and 
was therefore not obliged to follow precedent when it saw fit to 
do otherwise. 1 It would of course arrest the necessary de- 
velopment of law in the new fields in which these tribunals are 
working if they observed the rule of stare decisis in anything 
like the degree in which it is observed in the ordinary courts. 
The fact that the procedure is so largely untechnical and 
often expeditious, if not summary, conduces to a result which 
affords one of the best arguments for the maintenance and 
extension of these tribunals. This is the comparative inexpen- 
siveness to private individuals of proceedings before them. 
Frequently the expense is borne almost entirely by the gov- 
ernment, and the cost to the government is much less than that 
of prosecutions in criminal courts. The proceedings are often 

> Rice, Robinson and Witherop v. W. N. Y. & Penna. R. R. Co., 4 I. C. C. Rep. 
131. a* '55- 
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so simple that it is unnecessary to employ an attorney. At- 
torneys when necessary are frequently supplied by the govern- 
ment. Many tribunals, like the interstate commerce commis- 
sion, are ambulatory. This makes unnecessary the expense 
attendant upon the transportation of one's case, so to speak, for 
a long distance. The argument of inexpensiveness is no doubt 
sufficiently founded upon fact in the United States to be gen- 
erally available here. But that an administrative proceeding 
may be very costly in some places and under certain conditions 
is fully attested by the history of complaints in the British rail- 
way commission court. 1 

Qualifications of members. — Of the character of the members 
of these tribunals not much that is encouraging can be said. 
The qualifications are seldom technical or specific, except in the 
case of state boards of health and similar scientific bodies. 
Political service and political influence seem to be the usual 
credentials. Public opinion as well as the opinion of the bar 
requires the filling of judicial offices from the legal profession. 
But this is not true of the administrative tribunals. These 
offices remain in large measure a contingent fund of place and 
position from which a chief executive can make discretionary 
payments in satisfaction of political obligations. And yet the 
work is often technical — as technical as that of the judge, the 
scientist or the professional economist. And being technical, it 
requires for its best performance men trained by education and 
experience to the special service involved. Public offices fall 
into two great groups, the professional and the political. The 
administrative tribunal belongs in the former group. 

Conclusions. — In the foregoing pages an effort has been made 
to show that the administrative tribunal is something quite 
different from the judicial court ; that its processes are typical ; 
and that its powers are often so great that studied neglect of it 
is fatuous and continued ignorance of it dangerous. 

It is probable that the use of the administrative tribunal will 
increase in the United States. Many judges seem to demand it ; 

1 S. J. McLean, " The English Railway and Canal Commission of 1888," in The 
Quarterly Journal of Economics, vol. xx, pp. 38 — 40. 
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public opinion has frequently called for it ; and there are arising 
in our public life numerous problems so peculiarly technical as 
to demand for their solution the creation of special administra- 
tive boards of experts. 1 Something more is necessary than the 
spasmodic pulling and hauling with which from time to time 
legislatures have tried to meet this need. 

In the present structure of the administrative tribunal there 
is a lack of careful articulation. The administrative tribunal is 
too often a makeshift, its competence conjectural and the law 
upon which it is based a mere agglomeration of details. Even 
in those cases in which the tribunal has been constructed with 
exceptional care there is usually some conspicuous defect. It 
is hard to establish a body of this kind which shall be perfect 
in its details when the basis upon which it rests is shifting and 
unknown. Mr. W. M. Ackworth described the British railway 
commission court in his recent testimony before the Senate 
committee on interstate commerce. He stated that its chair- 
man, who must be a judge of the high court, decides all ques- 
tions of law. Senator Cullom asked the following question : 
"And in all law questions his decision is final? Did I 
understand you to say that? " Mr. Ackworth replied : " It acts 
a little peculiarly, sir, in all cases that, in the opinion of the 
commission, are questions of law; and the commission may, 
perhaps, go wrong on the fact of what are questions of law." 2 
Such are the vicissitudes that attend the severance of the judicial 
and administrative courts. And yet the English railway com- 
mission court is perhaps one of the best administrative tribunals 
to be found in Anglo-Saxon countries. 

The powers of the administrative tribunal are too frequently 
a matter of speculation. They should be carefully defined. 
The authority which the administration possesses over its own 
processes has frequently resulted in an admirable simplicity. 
But this highly flexible procedure none the less has the defects 
of its qualities. Let it be simple, but let it be an orderly sim- 

1 Hearings on Railroad Rates, by the Senate Committee on Interstate Commerce 
(1905), pp. 1846, 1847. 

2 Cf. S. P. Orth, " Special Legislation," in the Atlantic Monthly, January, 1906 
P- 73- 
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plicity. Let certainty and security be introduced, and its case 
will be far stronger than it is at present. May it not be antici- 
pated that, whatever substantial powers Congress may have 
conferred upon the interstate commerce commission, much of the 
work will have to be done over because of a failure to perfect 
the administrative detail, especially at those points where the 
functions of the commission approach those of the legislative 
or of the judicial department? 

The attempt which is sometimes made to decry administra- 
tive law as an importation, an exotic, as droit administratif, is 
fatuous. We have it all about us ; we have had it from our 
beginning as colonies of England ; we have retained and devel- 
oped it as an independent nation. The administrative tribunal 
is one of the oldest of Anglo-American institutions. The courts 
of king's bench, common pleas and exchequer sprang from the 
permanent council of the king, which was made up of adminis- 
trative officers. These courts were themselves, in one import- 
ant sense, administrative courts down to the year 1703, when by 
the Act of Settlement they were given judicial independence. 
The self-government on which the Anglo-American prides him- 
self owes an incalculable debt to the administrative courts of the 
justices of the peace as they developed in England. The 
administrative tribunal in Anglo-Saxon countries is, in brief, so 
old that it has been forgotten, and so new that its presence is 
hardly realized. We are a commercial people, and therefore 
we have cultivated the commercial law, the private law, allowing 
it to crowd the public law, and especially the administrative law, 
into dark places. We have paid a great price for this neglect 
already, and shall pay a greater one if it continues. The 
administrative tribunal is with us, it has become perhaps indis- 
pensable, and it demands and merits the most thoughtful 
attention. 

Harold M. Bowman. 

New York City. 



